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FILED

11-25-2025

CIRCUIT COURT
STATE OF WISCONSIN  CIRCUIT COURT DANE COUNTY DANE COUNTY, WI

2025CV002453

In Re: PETITION FOR THE INCORPORATION OF
THE TOWN OF MIDDLETON,

Case No. 2025-CV-2453

REPLY BRIEF OF THE CITY OF MIDDLETON
IN OPPOSITION TO INCORPORATION

INTRODUCTION

The Town asserts that the City is arguing for the court to make a merits determination it
does not have the authority to make. The City is not asking the court to make determine whether
the incorporation requirements are, in fact, met. Rather the City asks the court to require
compliance with the plain language of the statute requiring the Petition to set forth facts that
could plausibly support such determination. A determination that sufficient facts are set forth,
does not intrude on the province of the ultimate fact finder (which for the standards under Wis.
Stats. §66.0207 is the Incorporation Review Board). Rather, such determination serves merely
to establish that the Town is entitled to move forward.

L. THE TOWN MISCONSTRUES DATA KEY, NOT THE CITY

Although Data Key and Cattau affirm that a short and plain statement of the claim is all
that is required for a pleading, both cases also affirm that a formulaic recitation of elements is
insufficient to state a claim upon which relief may be granted. (See Data Key Partners v. Permira
Advisors, LLC, 2014 WI 86, 356 Wis. 2d 665, 849 N.W. 2d 693 and Cattau v. National

Insurance Services of Wisconsin, Inc., 2019 W1 46, 9 7-8, 386 Wis. 2d 51, 926 N.W. 2d 756.).
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It is well established that, “[w]hile courts must accept all well-pleaded facts as true, courts cannot
add facts to a complaint, and do not accept as true legal conclusions that are stated in the
complaint.” Cattau, 2019 WI 46, at §5. (citing Data Key, 2014 WI 86, at §19.). Requiring actual
facts to be pleaded beyond mere parroting of the statutory language does not create a
particularized or heightened pleading standard. Rather, requiring such facts to be stated is to
apply the well-established and virtually universal rule of pleading to this Petition. It is also to
follow the plain language of the statute that requires the Petition to “set forth facts substantially
establishing the required standards for incorporation” Wis. Stats. §66.0203(2)(c).

The court held in Data Key that “the sufficiency of a complaint depends on substantive
law that underlies the claim made because it is the substantive law that drives what facts must
be pled. Data Key, 2014 WI 86, at §31. In Data Key, shareholders claimed director liability for
actions leading up to the sale of the corporation. Id. at §1. The main issue of the case was whether
the plaintiffs sufficiently pleaded facts to establish, if true, that the defendants were not entitled
to the protections under Wis. Stat. § 180.0828(1), the “business judgment rule”. Id. Under that
rule, a plaintiff challenging a decision of a corporate director “must plead facts sufficient to
plausibly show that he or she is entitled to relief, i.e., facts that show the director's actions
constitute: a "willful failure to deal fairly" with a "shareholder[] in connection with a matter in
which the director has a material conflict of interest"; a "violation of criminal law"; a "transaction
from which the director derived an improper personal profit"; or "[w]illful misconduct." Id. at
92.

Plaintiffs in Data Key alleged that “defendants ‘are not entitled to any protection of Sec.
180.0828, Wis. Stat. or any protective provision in the Company's Articles of Incorporation or
Bylaws. “Id. at §10. Defendants also alleged that “the [defendants] Pauls have put . . . their

personal interest in monetizing their holdings in the Company . . . ahead of that of the Company
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and the Company's minority shareholders.” Id. at 11. The court held that these allegations were
insufficient to show any of the standards under Wis. Stats. §180.0828(1) applied. The court held
that it is “not an addition to the requirements of notice pleading” to require substantial facts in
the pleadings “to plausibly show the director’s acts fall within the parameters of Wis. Stats.
§180.0828(1).” Id. at §37.

Here, Wis. Stat. § 66.0203 outlines what the formal requirements of a petition are.
Specifically, a petition must “set forth facts substantially establishing the required standards for
incorporation.” (Wis. Stats. §66.0203(2)(c). The statute does not say the petition must only set
forth facts applicable to the standards to be applied by the court. Instead, the plain language of
the statute requires “facts substantially establishing the required standards for incorporation”
(Wis. Stats. §66.0203(2)(c)) meaning that all standards must be supported by facts in the petition.
Only then does a pleading show a plaintiff or petitioner is “plausibly entitled to relief.” Data
Key, 2014 WI 86, J31.

Here, the Petition only provides facts showing that the Town meets the population,
density, and area requirements of § 66.0205. The Petition, however, is devoid of facts showing
that the Town meets the requirements of § 66.0207. The court would fail its obligation if it
determined that this deficient petition meets the formal requirements. Overall, the pleading
standard required by Wis. Stats. § 66.0203(2)(c) and urged by the City fits squarely within
Wisconsin’s well-established pleading jurisprudence.

The Town states that the City’s reliance on In re Village of Oconomowoc Lake, 270 Wis.
530, 72 N.W. 2d 544 (1955), is misplaced. The Town’s critique, however, is the argument that
misses its mark. In re Village of Oconomowoc Lake shows that the existing substantive law at
any given time, whether it be case law or statute, governs the sufficiency of facts needed in a

pleading — including an incorporation petition. Although the test of sufficiency is different today,
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found in the statute rather than the village-in-fact test, the principle that the formal requirements
of an incorporation petition must be met before it may proceed to consideration on the merits.
The village-in-fact test required a petition to include “allegations of fact” that would show the
existence of a village. In re Village of Oconomowoc Lake, 270 Wis. at 532. The current statute
requires a petition “set forth facts substantially establishing the required standards for
incorporation.” (See Wis.Stats. § 66.0203(2)(c)). Had the legislature intended to overrule In re
Village of Oconomowoc Lake and allow incorporation petitions to proceed without having to
allege actual facts supporting the applicable legal standards, it certainly would not have used the
language found in the statute today.

I1. THE TOWN’S ARGUMENT THAT IT CAN MERELY STATE IT COMPLIES
WITH THE STATUTE IS UNSUPPORTED.

The City and Town are in agreement that the finder of fact with respect to whether the
standards in Wis. Stats. §66.0207 are actually met is the Incorporation Review Board. The initial
gate-keeper, however, who is supposed to determine whether the Petition alleges the existence
of facts that plausibly satisfy all of those standards is the circuit court. Wis. Stats. §§66.0205;
66.0203(2)(c) None of the authorities the Town has cited refute the City’s position.

These various authorities are relied upon, to attack a position that the City is not taking —
that the court is required to actually make findings about the truth of the facts set forth to support
the standards under Wis. Stats. §66.0207. These authorities are all silent about the court’s
obligation to determine whether any given petition sets forth sufficient facts plausibly showing
the Town satisfies the incorporation requirements.

Nor has the City argued that, to the extent the Incorporation Review Board’s ultimate
determination involves discretion and judgment, that the court is to resolve such issues at this

stage of the process, or that its review of the facts pleaded at this stage should not account for a
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degree of deference to determinations the Board might make. It is clear, however, that such
actual determinations are subject to review after they are made (See Wis. Stats. §66.0209(2)).
Thus, the suggestion that the Incorporation Review Board may make any final determinations
untethered to the facts or that are unreviewable by the courts must be rejected.

III. THE PETITION IS NOT SUFFICIENTLY PLEADED

As discussed in the City’s initial brief, the petition does little more than state that the
statutory standards are met. If that was all that is required for a sufficient petition, the statute
could have required that the petitioners merely sign on to a statement making such assertion —
like a form oath or affirmation. That is not, however, what the statute requires. Rather a petition
is required to “set forth facts substantially establishing the required standards for incorporation”
Wis. Stats. §66.0203(2)(c).

The Town’s response effectively argues that, despite the plain language of the statute
requiring the petition to set forth facts, merely reciting that it complies with the statute is
sufficient. What this argument would have the court accept, however, is that there may not be
any actual substantive facts the Town intends to provide to the Board to support the
determinations it wants the Board to make. If some exist, the Town fails to explain why it can’t
lay any of those actual facts out in the Petition. If such facts do not exist, the Town fails to
explain why it should be allowed to proceed to the Incorporation Review Board.

The one place where it seems the court can, on the face of the Petition, conclude the
standards cannot be met is the requirement that land in an incorporation petition be
“homogeneous and compact.” Wis. Stats. §66.0207(1)(a). The only facts set forth on this issue
are the map and legal description showing 25 isolated town islands spread across an area that
appears as large or larger than the rest of the contiguous land area that is proposed for

incorporation. With no other facts on this issue, it seems that the Petition on its face establishes
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that the proposed village is, in fact, scattered, fragmented and haphazard, contrary to the
homogeneity and compactness requirement. Pleasant Prairie v. Dep't of Local Affairs & Dev.,
113 Wis. 2d 327, 334, 334 N.W.2d 893, 897 (1983). The Town makes no argument for how the
court is to conclude that the facts in the Petition establish that the Town can plausibly meet this
requirement.

At this stage, the City is not required to establish all the reasons it thinks the Town should
not be able to incorporate. Rather, it is for the Town to set forth facts, not legal conclusions,
establishing that it meets the standards entitling the petition to be referred to the Incorporation
Review Board. The Petition fails to meet the standards.

CONCLUSION

Because the Petition fails to meet the standards set forth under Wis. Stats. §66.0205,
which includes satisfaction of all formal requirements including the necessary factual recitation
under Wis. Stats. §66.0203(2)(c), the court must dismiss the Town of Middleton’s Incorporation
Petition.

Dated this 25th day of November, 2025

MURPHY DESMOND S.C.

By: Electronically signed by/s/Matthew J. Fleming
Matthew J. Fleming
State Bar Number: 1031041
33 East Main Street, Suite 500
P.O. Box 2038
Madison, WI 53701-2038
(608) 257-7181
mfleming@murphydesmond.com
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